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VIA HAN!) IlEUVEH,\'

Marlene 11. Dortch. SccretaT)
Fcckrnl Communil:alion$ Commi$Sioo
POr\.:lls II. Fihng Cenler, T\\ ·1\325
Washington. D.C. 2055..

RECEIVED
MAY 15 1001

Ik I\1l\1l)uckcf No. 89·120
FM Table of AI1111111cnfs
(NlIrlh,,\'l', Cuhs, Ws\oc;willc, I.a"t O/ar" and Eldon, MO)

Encl0$l:d herewith for filing. on behalf of our chent. takc lJroadcastmg. Inc" W'C an onglll.al and
four (4) copil:$ of lIS !'C!llIon for Rewnsidcraljon concerning the Commission's Memorandum
Opinion ami Ort/a, FCC 02·100, rckased April 18,2002, in the alxJ'c·rcfcrenc~'d malleI'

I'h~a5C direcl all comllluniclUiollS concernill;; Ihis maUer 10 the undersigned.

Ver)' truly yours

Ene.

cc: As on Ccnificalc ofSer.,.icc (w/enc.)



BEFORE THE

$tbtral ({ommunicatiom. ({Ommillllion
In the Maner of

AmnodmC'11 OfSoclllln 7l.202(b),
flbk ofAllocmml~
f\l Broadcasl Slallon.
(Nonh"'ye, Cuba, W.yne" ille,
Lake O=k and FlUoll, \1issouri)

(Brookline. M'iiiOOll'l)

(A"a, Branson and
MOu"l"in Gm"c, Mi'5()\lrij

(CoIumbia.lkJulbon, Leasburg.
Gcnkl, DIxon and Cuba. \lluowi)

To: rhc Commission

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MM OockCl No. 90-195

MM Dockel No, 9\,)S2

MM OocLCI No. 92·214

RECEIVED
MA'l5 ZOllZ

1'l:TITIO:"l t'OK Rt:C01"SIOt:KATIOS

Lake Bro.1deasling, Inc. ("Lake"),liccnscc OfSI~tion KllMX(FM), Eldon, Missouri, by ils

a1lorTK')'S. pursuanllQ Scctioll 1.106 of the Commission's Rules. hc:reb) seeks feC()nSidcratioo of

\h(' Commission's lfemQll"{lndU/fl Opmivll ond Ortkr (-MOd·a 11'), FCC 02-1 00, released April 18,

'00' h' .. ,_ _, In I IS proc~"\."U,"g,

eh.:lllen~ ..cd onl)' 11131 part of the CommiS$lon stlllf actIon tn .IIf'mormKflim OpiniQn onel Ordi'r

r',\/O&O n, 16 FCC Red 19423 (AJJOC:lliQf1s llr 2001), lhallllT"mcd the former Mass "'kdi~

Bureau'. lmninauoo of \h(' FM ch..-.nnel I\Ik-..n:d<Ulg proc«'ding In MM Dodet '0. 89-120, The

Bureau conclu£kxl in MO&O I that Ihe dismissal of Lake's prt:\'iolL'; p.:tition for r.xonsidcratioll as

lTlOOl ...-as"", jn'mal~_ In .110&0 II ("'5), the Commi.slOn denial Lal;.c's Application for Re-'ic\\



and llffltmCd the 1mI1ination ofMM Docket No. 1J9.120. agret'ing "'ith the B~u lhal. dismissaJ of

Lake's appeal in thaI proceeding was nOl premature. As Lake will now cxplain, MO&O 1/

C1TOnNUSly afTirTll«l the Bun::au. and MM Docket No_ 89-120 shouJd ~ 1'l:1nslated

2. Lake's Application for Re\'icw and MO&O II are "two ships passing in lhe night".

On lhe one hand. Lake maintains lhal. il is premature fIX the Commissioo to Imninale MM Docket

No. 89-120 because a pending appeal in lhe Uniled Stales Court of Appeals for the Districl of

Columbia Circuit (Michael S. Ria ,. FCC ClI!Ie No. 01-1474. filed NO\'OIlber I. 2(01) pI'l:"\'Cnl$ a

I'l:laled license n:vocmion proceeding against Michael S. Rice from bccotni"ll: final. and becal1Se lhe

IctbnicaJ upgrade thIIt Lake is scd.1Ilg in M~1 DocI.c1 No. 89-120 has a scientific and public

intcrest legitimacy Independent of .... hether l.aL::e Tt'nlains the liccnsa: of Stalioo KB~1X (F\1),

Channc1270A. Eldon, MlS5OUri.

J. On the other hand. MO&O IJ ( ·-·s 5 & 6) concludes: (a) the !l'nx;ation of the

lic01St' for StaiiOll KIlMX "had all'l:ooy become finar': (Il) Lakc's D.C. Ci~uit appeal "is 'rrclcvant

because thIIl filing did not change the facl that the hcense I'l:\OI;3tiOR$ "'en' finar; and (e) sil'llX

Lake's license for Station KBMX OIl Channel 270A has been revoked. "",~ will not upgrndc !he

channel class" Lakc "'ill now dernonstralc ItI3I all throe conclusions are II1COr'I'ec1 as a matler of

law and should be ~\'crscd upon reconsideration.

4 Lakc's Applicalion for Rc\"ie-.\ noIrd thIIl its Noucc ofAppeal in Case No 01-1474

was filed onc day alkr MO&O I was adopted and one day befon: it WlIS released. Thus. it is not

SUl'plising that MO&O I made no refcreocc 10 Lake's court appeal. Thrn:f~, Lake's Application

fOT Review emphasilrd tl1c: relevance of thc Notice of Appeal 10 MM Dockct No, 89-120.

SpecifJCally,1he Nodce of Appeal challenges the Commiss;oo's actions in Memorandum Opmion

and Qrd." ("MO&O (II"). 16 FCC Ked 1839.f (201)1). concerning Lake's Petition for Equitable

-2-



Relief. That I'etition reqOCStl.-d. inur olio. that the Commission should Ilold a sllpplemental hearing

and tl\ke sucli fuJtIver actions 8i$ are net:C:SS<ii)' to afford Mr. Rice and the licellSCe5 of liis fh~

SU\tions a full and fair opponunily to dcnMlll.$ll1lle their qualifICation! to hold .all the bnwkas'

authorilations and applicalion! al issllC in the Commission's lainted 1996 TCvocation hearing.

MO&O //I affirmed the denial of the: Petition. and the: Notice of Appeal clial1enges tlintaction,

5. M(MO /1 ":'s 4 & 5) rtfcrmccs (lI';Ie No, 01·1·414, but it CITOflCOusly concludes

that this appeal is "irrelcvalll because thai filing did not cllangc the fact that the: license re\uation!

",~re final". [t Illlempts to bolster tliis vicw by qllOting IllIlguage from lhe CommissiOl1's

MnnO/'(mdrlm Opin;QtI (Inti Order (MMO&:O W""). 17 FCC Red 4 t II (2(02), "'hlch asscnedly

affirml.'d the Bureau's deni.al of Lake's Petition for Equilable Rclief(scc Paragmph 4 abo\~). e-.'t'tl

though lhe Commission orilPl1iIlIy did so in MeMO /II.

6. Ilo",~nT, Lake filed a Notice of Appeal concerning ,If0&0 IV on March 27, 2002

(Case No. 02-1103), U) lU1 April 9, 2002 Order(~ attached hertto), the Court of Appeals has

consolid:lled this appcal "'ith Case No. 01-1474. has cstIlblished a briefing schedule, and has sct the

CQll50lidalcd case for oral argUl1ll'1'lt on Tuesday. Febl'uary 25, 2003. A ccnlrJI issue to be decided

by the Colin in the consolidated appeal is "'hether. notwithstanding the policy fa\'onng

administrati\'e finality. statutory and constitutional requirmlcnlS of fairness and due pI'Oct:SS

require that funher proceedings be held with rcSpeclto the FCC's rc\'ocation of the Rice station

licenses, due to the fundamentally tainled and unfair nature of the FCC's prior rel'ocation

hearing, The Commission's reliance in MO&O /I on the 8i$scned -finality" of the: prior

relocation detcnninmioll is thus a prejudgment of the outOOfTlC of lhe court appeal. The FCC

may bclieH:: that lhe Court should reject the appeal. and il l11ay believe 1h.11 lhe Court ....ill

evenlually do so, but mere belicfs lU1d predictions as to lhe OOICOtJ1(' of the ]X'nding appeal arc not

-3-



a soulld ba.~is for a currem rulinll in lhis related mailer Rather thall issut: a ruling thai is based

solely on the FCes preJudgmcnt of how the Court should or ...ill rulc. the FCC should hold this

col1atC11l1 proceeding in abc-)'anct'. make ilS arguments to lhe Court at the appropriate lime, and

then await the Court's decision.

WlIEREI'ORE. in \;ew of the foregoing, Lalc mspc:clfully asks the Commission to

reconsider and TC\"CI$C MOd:O n, reinstate Lake's Petitioo for Rccoosidemlion. and hold the MM

Docket No. 89-120 proccedina in abe)1\lll;C. peoding lhe outcome of judicial J'Cview in Case Nos.

01-1474 and 02-1103 and My fUl'ther procttdings thaI the Court may order pcl13ining to Stalion

KBMX.

Respectfully submillcd.

I.AKE BROAOCASru-;G.INC,

Cohn and Mads UP
1920 N Sln:CI. N.W, Suitc 300
Washington, D.C, 20036
(202) 293-3860

lis AIlOlTlC}s

Dated: May 15, 2002



;J!lnilell ~hlle. QIour! of J\ppeal.
FOR THE DISTRICT~ COl.U,,",Ill'" ORCUIT

No. 01-1474 September Term, 2001

Michael S. Rice, at aI.,
Appellants

Federal Con"rrunications Corrrnission,

_'~

Flied On:

ORDER L_-Q.ERI<-
This casa has been scheduled for oral aroument on Tuesday, February 25, 2003

at 9:30 AM befors Chief Judge Ginsburg and CirctJll Judges Santelle and Randolph.
The time and dale of oral argument will not change absent further order oltha Court

Consolidateo with 02-1103

It is ORDERED, on the court's OY<fl mouon, thaI a bnafing schedule be
established as follows:

Appellant's Briel
Appellee's Brief
Appellant's Reply Brief
Deferred Appendix
Rnal Briefs
Oral Argumeol

Wed, OCt 23 2002
Fri. NOli 22 2002

Fn, Dec 6 2002
Fri, Dec 132002
Fri, Dec 27 2002

Tue, Feb 25 2003

Because the briefing schedule is keyed \0 the date of argument, the Court will
grant requests for extension 01 time IImts tor briels or transcripls only lor exlraordinanly
cOl'T'p6lling reasons.

Parties are strongly eocouraged to hand deliver th9lr briefs to the derk's office
on the date due. Filing by mail may delay the processing 01 the brief. Additionally.
counsel are rerrinded thaI if Wing by mail, they IT1.Ist utilize the most expeditious form oj
delivery. .sa Fed.R.App.Proc. 25(a). Brlels should be in final loon All briefs and
appendices fTlJSl contain the date thatlhe case Is scheduled tor oral argument at the
top of the cover.~ D.C. Cir. Rule 28(a)(7).

A further order 01 the Court will be issued regarding the allocation of tIme for
argument.

BY:

FOR THE COURT:
~arr J. langer, Clerk

c:Jw,.L~
Cheri Carter
Deputy Clerk



CF.KTIFICA1"1': OF S}:RVICE

I. MllIyam B. Jeffrey. hereby cenify thaI I have mailed. flrsl class post:llle prepaid. or

ha,'t: eausro 10 be hand-deh,~, on this 15th da~' of May. 2002. a COP} of the attal:hed

PEnnON FOR RECONSIDERATION 10 the [ollo\\;nll:

Petcr II. Doyle. Chicf(IlAND DELIVERy)
Audio Dh'ision
Media Oureau Room 2-A360
Federal CommUJIicalions Commission
Waslungton. DC :roSS4

John A. KaroU50S. AssiSUlnt Chief(HAND DELIVERy)
Audio Division
Media Bureau Room 3-A266
Fcdc131 Communications Commission
WashinglOn, DC 205S4

Daniel M. Armstrong, Associale GmcraI Counsel (IIMD DLLlV[Ry)
Office ofthc Gencnd Counsel, titigalion Di"i$ioo
Fedcl'lll Communications Commission Room 8·,\-766
WashinJlton. D.C. 20554

Da\ id D, O'lcnford. Esq.
Martin R. Leader, Esq.
ShawPinman
2300 N SlR'CI. N W
Washington. D.C. 20037-1128

Conn~1 for eTC Communications, Inc.

Howard A. Topel. Esq.
Lc'cntha1 Smler &: Laman, i'.L.I~C.

2000 K Slfttt. N.W., Suite 600
Washinglon, DC 20006·1809

Connsd for IIHrin Uroadusting, Inc. and
Keichel Uroad"-Stinc Corporation

Mr. Al Gennond
Columbia I'M. Inc. (KARO(I,'M»
503 Old 63 Nonh
Columbia. MIssouri 65201


